Memorandum

To:

Angela Kerby

From: Karen Blake
Melissa Ashburn
Date: 5/29/2014
Re:

Overpayment of fines, taxes and costs

You have asked what the procedure should be whenever a municipal court receives
an overpayment of the amount due to a municipal court. Put simply, an effort
should be made to return the overpayment in a reasonable manner, regardless of the
amount overpaid.
Your policy should address this procedure and though no one statute speaks clearly
to this issue, after reviewing the statutes, caselaw (mostly old, involving property
taxes) and having discussions with Billy Trout at the Department of Revenue, it is
our recommendation that 1) an attempt to contact the defendant be made under the
due diligence standards set forth by the state (below) and 2) if the attempt fails that
the city should follow the abandonment property statute specific to courts.
First, we know “the allocation formula for moneys paid into court: the first
moneys paid in any case shall first be credited toward payment of litigation taxes
and once litigation taxes have been paid, the next moneys shall be credited
toward payment of costs; then additional moneys shall be credited toward
payment of the fine. T.C.A. § 40-24-105. The question is what to do with the
remainder.
The statute requires a court to hold the owner’s overpayment for a year from the
date it has been paid, then it would be deemed legally “abandoned,” but during
that time, the city should use due diligence in finding the owner. The state’s
Treasury Department has a publication that found at
http://www.treasury.state.tn.us/unclaim/PDFs/UCPBook2014.pdf . I will
attach pertinent pages, but it may be helpful to note what the state considers as
due diligence in attempting to locate an owner to return the overpayment:
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Next, we turn to the Abandoned Property statute particular to courts.
“All property i held for the owner by any court, including a federal court,
public corporation, public authority or agency, or public officer, or a
political subdivision, including, but not limited to, the state of Tennessee or
any of its departments or agencies, that has remained unclaimed by the
owner for more than one (1) year is presumed abandoned, except
property in the custody or control of any state or federal court in any
pending action. … Property described above, without regard to any
activity or inactivity within the past one (1) year, shall also be presumed
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abandoned if the owner thereof is known to the holder to have died and
left no one to take the property by will and no one to take the property by
intestate succession. T.C.A. § 66-29-110.
Once due diligence is complete and the year has expired, we disagree somewhat
with the Department of Revenue who thinks the entire amount, if not returned,
should be turned over immediately to the state by reporting the amounts on the
appropriate lines of form PRV414. ii Instead, the Department’s guide has an
online resource to assist in reporting the amount to the state. Start at the website
(http://treasury.tn.gov/unclaim/reportproperty.html ) or on page 6 of the
guide.

Please note that the policy applies to amounts of $50 or greater; it does not
address smaller amounts. MTAS recommends that the city still follow the due
diligence steps, but once they become abandoned after a year, to consider the
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overpayments in bulk, not individually, and if it meets the $50 threshold, to file an
Abandoned/Unclaimed Property Report. Alternatively, a city could decide that
these lesser individual overpayments do not require such actions detailed in the
policy and it may have the following options: 1) follow the Department of Revenue’s
recommendation (sending all to the state through the PRV414 line); 2) decide to
apply the amount to other outstanding debt the owner has with the city, perhaps by
applying the funds to the court’s accounts receivable (outstanding fines and court
costs; or 3) allocate the funds in a manner that combines the two approaches. As
always, a cautionary approach is best.
We hope this information is helpful. Please don’t hesitate to call if you have
questions.
i

Though not stated specifically in the chapter’s definitions, “property” appears to include cash under the § 66-29-106 ( (a) The
following funds held or owing by any business association or by any utility are presumed abandoned: (1) Any deposit made by a
subscriber with a utility to secure payment, any sum overpaid, or any sum paid in advance for utility services to be furnished, less any
lawful deductions, that has remained unclaimed by the person appearing on the records of the utility entitled thereto for more than two
(2) years after the termination of the services for which the deposit, overpayment, or advance payment was made.)

ii

From an email conversation with Billy Trout Thursday, April 17, 2014 1:28 PM
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