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Dear Reader:
The following document was created from the MTAS website (mtas.tennessee.edu). This website is
maintained daily by MTAS staff and seeks to represent the most current information regarding issues
relative to Tennessee municipal government.
We hope this information will be useful to you; reference to it will assist you with many of the questions
that will arise in your tenure with municipal government. However, the Tennessee Code Annotated and
other relevant laws or regulations should always be consulted before any action is taken based upon
the contents of this document.
Please feel free to contact us if you have questions or comments regarding this information or any other
MTAS website material.
Sincerely,
The University of Tennessee
Municipal Technical Advisory Service
1610 University Avenue
Knoxville, TN 37921-6741
865-974-0411 phone
865-974-0423 fax
www.mtas.tennessee.edu

Page 1 of 4

Table of Contents

Calculating Overtime for Public Safety Employees........................................................................... 3

Page 2 of 4

Calculating Overtime for Public Safety Employees

Calculating Overtime for Public Safety Employees
Reference Number: MTAS-959
The FLSA requires state and local governments using the 207(k) exemption to declare the work period
for employees engaged in law enforcement and fire protection. The act does not require the same work
period for all law enforcement and fire protection personnel. “Separate work periods can be declared for
different employees or groups of employees.” 29 C.F.R. § 553.224(b). The work period chosen,
however, need not coincide with the pay period for 207(k) employees.
DOL regulation 29 C.F.R. § 553.230(c) established the table below to set forth the maximum hours for
each work period after which law enforcement and fire protection employees are entitled to
time-and-a-half overtime pay.

Section 207(k) allows “city and state employers to calculate the pay for non-exempt law enforcement
and fire protection personnel based on a maximum 28-day period. It is improper to pay section 207(k)
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employees for an ‘average’ number of hours worked. For employees engaged in fire protection or
law enforcement with a work period between 7 and 28 consecutive days, overtime for the excess hours
is based on all hours over the number declared as the work period. A notation in the payroll records,
however, must be made that shows the work period for each employee.” 29 C.F.R. § 516.2(a)(5).
The rules for computing a Section 207(k) employee’s regular rate are the same as those applied to all
other nonexempt employees. When calculating overtime for 207(k) employees, the employer should not
use the 40-hour workweek standard. Instead, the employer should look to the employee’s work period.
Overtime pay is then calculated for hours worked in excess of the 207(k) maximum. The rules
regulating the definitions of hours worked also apply. If employees are required to arrive at work early,
the time is compensable. All time spent by law enforcement personnel in training sessions is counted as
hours of work, but they are not compensated for overtime unless the total hours worked exceeds the
maximum number of hours in the declared work period.
When off-duty police and firefighters are called back to work, they must be paid at least their regular
hourly rate or at time and a half if they fall into an overtime situation. 29 C.F.R. § 553.221(c). Any on-call
premium that is paid must be taken into consideration in determining the employee’s overtime rate. 29
C.F.R. § 553.233. A recent Kentucky case emphasized this point. The court of appeals held that any
on-call premium provided as an incentive payment is akin to additional compensation (rather than in the
nature of a bonus), and as such, the employee would be entitled to overtime calculated at time and a
half on the incentive pay based on an hourly rate for the pay period. Kentucky Court of Appeals in City
of Frankfort v. James Davenport, et al, No. 2005-CA-0000036-MR.
Volunteer firefighters who are paid by the call or by the hour when called to duty often are referred to by
fire departments as “on-call firefighters.” On-call volunteer firefighters do not fall under this FLSA 207(k)
exemption unless they are required to stay at the fire station or within a certain distance of the fire
station.

DISCLAIMER: The letters and publications written by the MTAS consultants were written based upon the law at the time and/or a specific
sets of facts. The laws referenced in the letters and publications may have changed and/or the technical advice provided may not be
applicable to your city or circumstances. Always consult with your city attorney or an MTAS consultant before taking any action based on
information contained in this website.
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