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Overview: Many Employers Unknowingly Violate the Law

Rather than calming the turbulent legal waters, the revamping of the federal overtime laws in 2004 has churned up even more disputes and lawsuits. The U.S. Labor Department continues to issue a sober report card on employers for violating the rules.

In fiscal 2008, the Labor Department awarded more than $123 million in back wages to nearly 183,000 employees for overtime claims.
The top mistake for employers—and the most costly one—is wrongly labeling employees as exempt from overtime pay, according to the Labor Department.

Certain executive, administrative and professional employees are exempt from the Fair Labor Standards Act (FLSA), meaning they aren’t eligible for overtime pay. But the $64,000 question is: Which employees qualify for the overtime exemption?

Confusion over the revised FLSA regulations means that many employers—some estimates run as high as 40%--unknowingly violate the law. Technology companies, in particular, are being targeted. (Adding to the confusion, some states set their own exempt/nonexempt classification rules.)
The stakes are high. Employees misclassified as exempt can be eligible for two years’ worth of back wages (three if the violation as “willful”) at 1.5 times the hourly rate, plus liquidated damages equal to the unpaid wages. That means employees can collect up to three times their regular rate.

How can you avoid becoming another victim of an employee lawsuit or a charge statistic at the Labor Department? The key is to regularly audit your work force classifications and job descriptions to ensure you’re correctly classifying employees as exempt.

By understanding and applying the revamped overtime rules, you’ll save yourself years of litigation and thousand of dollars in attorney’s fees. This paper provides you with a blueprint to do just that.
Classification Guidelines

When a new hire comes on board, you must determine whether to classify him or her as exempt or nonexempt under the FLSA. The key consideration: Exempt workers aren’t eligible for overtime pay. Rather, they’re paid for the job they do, not the hours they keep.
Generally, employees must meet two requirements to be classified as exempt: (1) They must be paid on a salary basis and (2) they must hold a position with duties designated by the Labor Department as appropriate for exempt status.

Those exempt positions generally fall into five categories:

1. Executive

2. Administrative

3. Professional (both learned and creative professionals)

4. Computer professional

5. Outside sales

In addition, the revised regulation contained a new “highly compensated’ employee exemption for workers who are paid total annual compensation of $100,000 more.

Following is a detailed breakdown of the exemption categories, adapted from Labor Department fact sheets.

Salary-basis test

Being paid on a salary or fee basis is the quid pro quo of exempt employees. They aren’t paid overtime for working more than 40 hours a week; in exchange, their employer must provide a guaranteed salary, which can’t be reduced when they work fewer than 40 hours.

This reflects the understanding that exempt employees have the discretion to manage their time and are not answerable for hours worked or the number of tasks performed. Rather, they’re paid for the general value of the services they provide. In addition, you may not deduct pay for time when work isn’t available if salaried workers are ready, willing, and able to work.

Until the Labor Department’s revised regulations, the minimum salary a worker must earn to qualify as exempt is $455 per week, $910 biweekly (every other week), $985.83 semi-monthly (every 1st and 15th of the month), $1,971.66 monthly or $23,660 annually.

Other characteristics of being paid on a salary basis:

· Exempt employees earn a set salary even if they work only part of the week.

· Employers can’t dock their pay for a partial-day absence.

· Employers can’t dock their pay as a disciplinary measure unless they have committed a serious safety infraction (breaking a rule designed to prevent endangering the facilities or other workers). The new regulations state that you may deduct for “unpaid disciplinary suspensions of a full day or more imposed in good faith for infractions of workplace conduct rules,” such as sexual harassment or workplace violence. You’ll need, however, a written policy that you apply uniformly to all workers.
(Note: The Labor Department offers a Model Salary Basis Policy that you should adopt. It provides a “safe-harbor” defense for employers that unintentionally make improper deductions from an exempt employee’s salary. More on this under 6 Compliance Tips.

Make sure you abide by the salary rules. If you don’t, the employee is no longer exempt, no matter what his or her duties and responsibilities are. And remember: Destroying a person’s exemption can make you liable for two years’ overtime pay for any hours worked beyond 40 per week.

Duties tests:

The 5 exemption categories

Workers who earn at least $455 a week may be exempt from overtime pay if they also meet the appropriate tests for their classification, as outlined below.

1. Exempt executive employee: Two qualify for the executive exemption, an employee must earn a minimum of $455 per week and meet the following tests:
· Primary duty: manages the enterprise or a customarily recognized department of subdivision of the enterprise.
· Customarily directs the work of two or more other employees.
· Has authority to hire or fire other employees or whose suggestions and recommendations as to hiring, firing, advancement, promotion or other change of status of other employees must be given particular weight.
A rule of thumb: The executive should devote substantial time to supervision. That includes interviewing, selecting and training workers, setting and adjusting pay rates and hours, handling complaints and disciplining employees, directing work and determining what materials, supplies, machinery or tools to buy, sell or stock.

That’s not to say that exempt executives can’t perform other tasks such as stocking shelves or serving food. If they remain responsible for the success or failure of the operations under their management while performing nonexempt work, they may be classified as executives. In addition, if they control when nonexempt work is performed, their exemption is valid.

The more time the employee spends doing the work of the enterprise as opposed to directing the work, the more likely he or she is an “executive” in name only and thus eligible for overtime pay. Take, for example, a court case involving an “executive” who was the manager at a car wash. He spent 95% of his workday washing cars instead of directing others’ work and little or no time managing the business. The court ruled be wasn’t exempt.

The revised FLSA regulations also clarify that the phrase “directs the work of two or more employee’s means two full time workers or their equivalent. Thus, an executive could supervise four part-time workers and meet the qualification, but not one full-time and one part-time employee.

The final requirement is new: Executives must do more than supervise to be classified as exempt. They must have actual authority over those they supervise or at least have some say in personnel decisions. It doesn’t matter if the final decision rests with a higher-level manager. Factors that weigh in favor of meeting this requirement include:

· Whether recommendations on hiring and firing are part of the executive’s job description.

· Whether the executive frequently makes suggestions and recommendations.

· How often his or her suggestions and recommendations are followed.

2. Exempt administrative employee: To qualify for the administrative exemption, an employee must earn a minimum of $455 per week and meet the following tests:
· Primary duty: performs office or nonmanual work directly related to the management or general business operations of the employer or the employer’s customers.

· Exercises discretion and independent judgment with respect to matters of significance in performing his or her primary duty.

The new regulations specify that selling goods or services in retail isn’t work directly related to the management or general business operations of the employer. Examples that do meet the test include working in tax, finance, accounting, budgeting, auditing, insurance, quality control, purchasing, procurement, advertising, marketing, research, safety and health, human resources, labor relations, government relations, computer networking, Internet and database administration, and legal and regulatory compliance. In addition, if you have employees who perform the same sort of functions for your customers, they may also be exempt. So, if you employ tax experts or financial consultants who advise your customers, they’re probably exempt provided they meet the salary requirement.

The administrative exemption applies only if the employee also exercises discretion and independent judgment. In general, independent judgment means that the employee compares and evaluates possible courses of action and makes a decision after considering the options.

Such employees must have the authority to make an independent choice, free from immediate direction or supervision. Even though their decisions may be revised or reversed after review, they’re still exercising independent judgment. However, the term means more than the use of a skill in applying well-established techniques, procedures or specific standards described in manuals or other sources.

Examples of jobs that qualify for the administrative exemption:

· Insurance adjusters who analyze claims and make recommendations on litigation or settlements.

· Financial service industry workers who analyze customer assets, needs and investments and make recommendations, but not employees whose primary responsibility is to sell a financial product.

· Executive or administrative assistants who, without specific instructions or prescribed procedures, have delegated authority regarding matters of significance.

· Human resource managers who formulate, interpret or implement employment policies.

· Purchasing agents with authority to bind the company on significant purchases.

· Employees of educational establishments who serve as administrators, principals and department heads. Specialists such as counselors, social workers and dietitians don’t qualify under this exemption but may fall under the “learned professional” exemption (see below).
Examples of workers who don’t qualify for the administrative exemption include inspectors who follow strict guidelines, such as electrical or building codes, and comparison-shoppers who report competitor prices.

3. Exempt professional employee: The specific requirements for exemption as bona fide professional employees are summarized below. These employees fall into two general categories: learned professionals and creative professionals.
Learned professional exemption: To qualify for the learned professional exemption, an employee must earn a minimum of $455 per week and meet these tests:

· Primary duty: performs work requiring advanced knowledge, defined as work that’s predominantly intellectual in character and requires judgment.
· Has advanced knowledge in a field of science or learning that’s customarily acquired by a prolonged course of specialized intellectual instruction

‘Highly compensated worker’ exemption

When the Labor Department revised the overtime rules in 2004, it created an exemption category for “highly compensated employees.” Essentially, any employee who earns more than $100,000 a year and regularly performs even one of the exempt duties of an executive, administrative or professional employee is precluded from earning overtime.

To qualify as a highly compensated exempt employee, the person must meet several tests:

· The employee earns total annual compensation of $100,000 or more, which includes at least $455 per week paid on a salary basis.

· The employee’s primary duty includes performing office work or nonmanual duties.

· The employee customarily and regularly performs at least one of the exempt duties or responsibilities of an exempt executive, administrative or professional employee.

So, for example, an employee may qualify as an exempt highly compensated executive if he or she customarily and regularly directs the work of two or more employees, even though the person doesn’t meet all the other requirements in the standard test for exemption as an executive.

The required compensation of $100,000 or more may consist of commissions, nondiscretionary bonuses and other nondiscretionary compensation earned during a 52-week period. It doesn’t include credit for board or lodging, payments for medical or life insurance, or contributions to retirement plans or other fringe benefits.
In other words, a learned professional performs work that usually involves analysis, interpretation or making deductions from facts and circumstances. Learned professionals work with their intellect, not with their hands. The regulations go so far as to state that their advanced knowledge can’t be attained in high school but must ordinarily be in specialized academic training at a higher level. That doesn’t always mean a four-year degree, however; the test is whether the academic training is a standard prerequisite for entrance into the profession.

The types of learning cited in the regulations include the traditional professions of law; medicine; theology; accounting; actuarial computation; engineering; architecture; teaching; physical, chemical and biological sciences; pharmacy and similar occupations. The list will be open to expansion as new professions are created and academic training and specialized degrees are offered in the fields of science and learning. If an advanced specialized degree becomes the standard for a particular occupation, that occupation will become a learned profession. So, it’s a good idea for you to keep on top of developments in professional fields and regularly review your job descriptions and minimum training requirements against national standards. Otherwise, you may miss the opportunity to classify professionals as exempt from overtime.

The regulations go to great lengths to demonstrate what types of professions the Labor Department believes fit in the learned professional category:

· Doctors and lawyers who hold advanced academic degrees in medicine or law, are licensed in their professions and actually practice their profession. The exemption also covers doctors engaged in internships and residency programs who have completed the requisite academic degree for the general practice of medicine. They include medical doctors, osteopathic, physicians, podiatrists, dentists and optometrists. The salary requirement doesn’t apply to doctors or lawyers.
· Teachers employed by educational establishments whose primary duty is teaching, tutoring, instructing or lecturing in the activity of imparting knowledge. Teachers may be certified by a state agency or may work in private schools or other settings without certification, so certification alone is not the sole standard. The salary requirement doesn’t apply to teachers.
· Registered or certified medical technologists who have completed three academic years of pre-professional study at an accredited college or university, plus a fourth year of course work in a school of medical technology approved by the American Medical Association.
· Nurses who are registered by their state board of nursing as RNs and have completed a specialized academic degree as a prerequisite for being licensed. (Check with your state to see if that includes a two-year associate degree as well as a four-year bachelor’s degree.) Under the regulations, licensed practical nurses (LPNs) or other paraprofessionals don’t meet the learned professional exemption.

· Dental hygienists who have completed four years of pre-professional or professional studies at an accredited college or university approved by the American Dental Association.

· Physician assistants who have completed four years of academic training and graduated from a program certified by one or two professional associations.

· Accountants who are certified public accountants or hold jobs similar to them. Accounting clerks and bookkeepers who do routine financial work aren’t included in this category.

· Chefs with four-year academic degrees in the culinary arts. However, cooks who perform routine mental, manual, mechanical or physical work don’t qualify for this category.

· Athletic trainers who have completed four years of academic training in a specialized program accredited by the Commission of Accreditation of Allied Health Education Programs and are certified by their professional board.

· Funeral directors and embalmers licensed by and working in a state that requires a four-year academic degree program accredited by the American Board of Funeral Service Education. (Check with your state board of funeral directors for its requirements.)
The regulations exclude most paralegals or legal assistants from the exempt professional category because entry into this field doesn’t require an advanced academic degree. Most paralegals have two-year associate degrees or certificates rather than four-year specialized degrees in the field. Exception: If you hire someone in another learned profession to work as a paralegal, he or she is probably exempt (for example, a registered nurse who’s hired as a paralegal to help evaluate medical malpractice claims).

Note:  The Labor Department issues opinion letters to guide employers on whether a particular type of job fits into an exempt category. For example, it recently clarified whether medical coders who work at home are exempt or hourly workers. Because medical coders have no recognized educational program at the college level, the department concluded that they aren’t professionals. (It’s not enough that they have a professional certification program available.) This opinion may signal reluctance on the Labor Department’s part to expand the professional category beyond well-recognized professional jobs (FLSA 2005-35)

Creative professional exemption: To qualify for the creative professional exemption, an employee must earn a minimum of $455 per week and meet these tests:

· Primary duty: performs work requiring invention, imagination, originality or talent in a recognized field of artistic or creative endeavor. The exemption doesn’t apply to work that a person could perform with general manual or intellectual ability and training.

· Works in a recognized field or artistic or creative endeavor, including music, writing, acting and the graphic arts.

Unfortunately, it’s hard to assess whether someone is a creative professional since educational background isn’t a prerequisite. Rather, the exemption hinges on whether the person holding the position is engaged in a creative endeavor. Thus you should carefully review your own job descriptions before placing someone in the creative professional exempt category.

Generally, the following are exempt creative professionals:

· Actors
· Musicians, composers, and soloists

· Painters and artists who are given general guidelines as to subject matter

· Cartoonists who are given only the title or underlying concept for a cartoon and must rely on their own creative ability to express the concept.

· Essayists, novelists, short-story writers and screenplay writers

· Writers in advertising agencies

· Journalists working for newspapers, magazines, television and other media who contribute a unique interpretation or analysis to a news product or those who appear as on-air personalities, conduct interviews or serve as narrators or commentators.

Examples of workers who don’t quality for the creative professional exemption: reporters who only rewrite press releases, report on routine community events such as school board meetings and the like; animators who illustrate cells for motion picture cartoons; photographers who only retouch photos.
4. Computer-related professional: To qualify for this exemption, a computer employee must meet all the following tests:
· Be compensated either on a salary or fee basis at a rate not less than $455 per week or, if paid on an hourly basis, earn at least $27.63 per hour.
· Must be a computer systems analysis, computer programmer, software engineer or other similarly skilled worker in the computer field performing the duties described below.
· Primary duty must consist of:
· Application of systems analysis techniques and procedures, including consulting with users, to determine hardware, software or system functional specifications.
· Design, development, documentation, analysis, creation, testing or modification of computer systems or programs, including prototypes, based on and related to user or system design specifications.
· Design, documentation, testing, creation or modification of computer programs related to machine operating systems.
· Or a combination of the aforementioned duties that requires the same level of skills.
No specific educational requirement applies to this exemption. The Labor Department says, however, that workers who simply use computers to aid in their work, such as drafters, and others in computer-aided design, don’t quality. This exemption also doesn’t include those who repair computers or assemble them. (Caution: This is an area where many employers go wrong by trying to classify even IT help-desk workers as exempt.)

Nonexempt: Blue-collar workers and first responders
Take note: The five FLSA exemptions described here apply only to “white-collar” employees who meet the salary and duties tests set forth in the Part 541 regulations of FLSA Section 13(a)(1).

They don’t apply to manual laborers or other “blue-collar” workers who perform work involving repetitive operations with their hands, physical skill and energy. FLSA-covered, nonmanagement employees in production, maintenance, construction and similar occupations (such as carpenters, electricians, mechanics, plumbers, iron workers, craftsmen, operating engineers, longshoremen, construction workers and laborers) are entitled to minimum wage and overtime premium pay under the FLSA, and they aren’t exempt under the Part 541 regulations no matter how highly paid they might be.

In addition, the exemptions don’t apply to most workers involved in law enforcement, including police officers, detectives, deputy sheriffs, state troopers, investigators, correctional officers, parole and probation officers, park rangers, firefighters, paramedics, emergency technicians, ambulance personnel and rescue workers. If their duties are to prevent, control or extinguish fires, prevent or detect crime, conduct investigations, perform surveillance, pursue suspects or supervise them before or after conviction, they’re probably entitled to overtime pay no matter how well they’re paid.

Note: Although many first responders may hold college degrees, the Labor Department pointed out that a four-year degree is generally not a prerequisite for employment in their field; therefore, they don’t clearly fit into any exempt category.

5. Outside sales employee: Outside sales employees also may be exempt if their primary duties are one of the following:
· Making sales or
· Obtaining orders or contracts for services or use of facilities for which a consideration will be paid by the customer and
· Who are customarily and regularly engaged away from the employer’s place or places of business while selling or obtaining orders or contracts for services.

Essentially, an outside sales employee spends most of his or her time away from the employer’s office facilities “on the road” making sales calls. The person doesn’t lose exempt status by performing a few tasks that aren’t directly related to sales. For example, the person may restock display cases, attend sales conferences, write sales reports and revise sales catalogues as work incidental to the main task of getting orders.

The outside sales exemption doesn’t apply to salespeople who work in house or may work from a home office. The regulation specifies that “outside sales does not include sales by mail, telephone or the Internet….”unless the person is following up on a personal sales call. The crucial factor distinguishing outside salespeople from others is the emphasis on face-to-face selling.
Under the regulations, drivers who also sell may be exempt outside sales employees if they:

· Provide the only sales contact between the employer and the customers visited, and take orders, deliver them from the truck then or later and are paid based on the volume of goods sold.

· Obtain or solicit orders along the route or solicit new customers during their stops.

Not everyone who drives a truck full of goods qualifies. For example, drivers who stock vending machines or get the occasional order or simply deliver and set up displays are not exempt outside salespeople.

No minimum salary requirement applies for outside sales employees. Many are paid straight commission rather than a salary. This includes insurance and real estate salespeople.
10 Common Employer Mistakes

The five exemption categories described in the first chapter are the Labor Department’s general guidelines to follow in properly classifying employees. But as many employers have discovered the hard way, it’s not so simple to make those calls.
Heed the lessons learned by other employers to avoid incurring costly penalties, back-wage payments and legal fees—not to mention the black mark against you that an FLSA lawsuit can bring. Here are 10 common mistakes you want to avoid to stay in compliance with the FLSA’s classification rules.

1. Misclassifying assistants and computer pros

Employers are making the most classification mistakes with two types of employees, say attorney William Schurgin of Seyfarth Shaw:

Executive assistants. “The number of executive assistants that are truly exempt is small…and this is an issue that Labor is going after time and time again.” Schurgin says.

Key points: If the executive is out of the office, could the assistant make some key decisions in his or her place? If not, the person is likely nonexempt.

In fact, the violation most frequently cited by the Labor Department is one in which the employee’s primary duty is not “the performance of office or nonmanual work directly related to the management or general business operations of the employer or the employer’s customers.” Violations of the administrative duty test occurred in 353 FLSA cases involving about 2,800 employees in 2006

Computer professionals. The FLSA’s overtime rules contain an exemption for certain computer professionals, but too many employers try to shoehorn every IT person into that category, even help-desk people. “It’s a very, very hot-button issue with the Department of Labor right now,” Schurgin says.

2. Switching employees to exempt once they hit a pay threshold
Aerospace contractor Ball Corp. had to pay out almost $1 million to 900 employees to settle a Labor Department complaint. The problem: The company switched top-tier hourly workers to exempt status once employees reached the top of the hourly pay scale. They were also required to work through lunch without pay.

Ball Corp. misunderstood the exemptions available under the FLSA. Although earnings are part of the calculations, job duties and responsibilities play an important role, too.

3. Looking only at job titles, not at employees’ duties

Many employers believe that anyone with a “manager” title is automatically exempt from overtime. But the term “manager” means different things in various organizations. That’s why it’s important to look at each employee’s specific duties and responsibilities when deciding whether he or she is eligible for overtime.

That’s especially true in industries that have enjoyed overtime exemptions for years. Most are based on unique jobs with special requirements, such as truckers who move goods from state to state. But attempts to stretch these industry-specific exemptions to other jobs often fail.

Case in point: A dozen drivers sued the Pittsburgh Transportation Company (PTC), a private bus company for disabled people. The drivers routinely drove more than 40 hours per week, but the PTC didn’t pay overtime, arguing that they were exempt because the Motor Carrier Act excludes many truck drivers from the FLSA.

However, that law refers to drivers who move goods across state lines. The PTC bus drivers transported customers to and from doctor appointments. The PTC couldn’t prove that its drivers were engaged in interstate commerce (such as delivering riders to airports), so it had to pay the drivers overtime.

Labeling the employees as “exempt truck drivers” wasn’t enough; what counted was how they did their jobs. (Packard v. Pittsburgh Transportation Co., No 03-3-88, 3rd Cir).

4. Wrongly assuming all help-desk workers qualify for the computer exemption
While the FLSA says certain computer professionals are exempt employees, be ultra-cautious about applying this exemption.

Courts are littered with cases of employers being punished for wrongly applying exempt status to lower-level IT workers, such as help-desk staff (aka “IT support specialist”)

In a recent opinion letter, the Labor Department said some IT support specialists are not  covered by the FLSA’s administrative exemption because their jobs are not “directly related” to their company’s management or general operations.

In this case (as with many other help desks) the duties of the computer-support specialists involved installing, configuring, testing and trouble-shooting computer applications, networks and hardware.

While that’s complex work, the Labor Department said it doesn’t require the employees to exercise “discretion and independent judgment with respect to management or general business operations of the employer,” as is required to obtain the exemption status.

5. Not giving exempt executives true hiring/firing authority
Before you classify supervisors as exempt executive employees, make sure you’ve given them enough authority to make that classification stick. That means delegating true hiring/firing power with the clear understanding that your organization will typically follow the supervisors’ recommendations.

If you give power in name only, the Labor Department or courts could reclassify your manages as nonexempt, hourly employees. And that could cost you big bucks in overtime pay and fines.

Case in point: A Delaware chicken farm employed five crew leaders to transport “chicken-catcher” workers to the farm and supervise them as they caught birds. The farm classified the crew leaders as exempt executive employees and refused to pay overtime or travel time. Reasoning: Crew leaders could suggest who should be hired or disciplined.

The crew leaders sued, claiming they should be classified as nonexempt and receive overtime. A federal court agreed, saying it takes more than mere hiring and discipline suggestions to earn executive-exemption status. Employers must show that they nearly always follow through on those suggestions.

Bottom line: Make sure your exempt executive employees plan a major role in employment decisions. If they don’t, you have two choices: (1) Reclassify their jobs as nonexempt and pay overtime, or (2) beef up their roles to make sure you give their hiring/firing suggestions “particular weight.” (That can simply involve pulling supervisors into performance reviews and personnel decisions.)

6. Allowing clerical tasks to defeat administrative exemption

Here’s one more reason to double-check your job descriptions. Some exempt employees may try to claim they’re entitled to overtime pay simply because they spend a fair amount of time on filing and typing.
Make sure their job descriptions emphasize that the employee’s primary duties involve the exercise of discretion and independent judgment, and don’t mention clerical tasks.

These days, few employees have the luxury of a secretary. Many perform their own administrative tasks, which they previously assigned to hourly support staff. But even exempt employees who find large chunks of their day devoted to such mundane tasks don’t lose their exempt-employee status. 

So long as their major responsibilities involve discretion and independent judgment, employees won’t be entitled to overtime pay simply because they perform some clerical work.
Case in point: Diane O’Bryant worked her way up from an hourly clerical position to become an administrator for a Reading, PA, city agency. Her job entitled processing fair-housing complaints and doing a weekly TV show on housing issues. But she spent much of her time filling out forms, filing and typing. O’Braynt sued, alleging she was entitled to overtime pay because she devoted a lot of time to clerical tasks.

The 3rd Circuit Court of Appeals disagreed and tossed out the case. It reasoned that even if she spent more than 40% of her time on clerical work, her main responsibilities were to enforce laws and produce a TV show, which required discretion and independent judgment. Therefore, she was exempt, not hourly.

7. Looking only at the degree, not the job, to classify learned professionals
Just because an employee holds an advanced degree or professional certification doesn’t automatically qualify him or her for the “learned professional exemption.” What counts are the person’s job duties

The position must be one that requires the job-holder to have specialized college-level training in a field of science or learning. Look at the job requirements, not the person holding that job.

Case in point: An engineering firm fired property assessor Cyrus Stell, who has a bachelor’s degree in mechanical engineering and is a licensed engineer in Texas and Arizona. He sued, demanding overtime plus double damages. He alleged the company wrongly classified him as exempt under the learned professional exemption.

The company argued that Stell’s degree and certification showed he was a “learned professional.” But the court said proof that Stell was a degreed engineer wasn’t enough. The employer, which had the burden of proof to show its classification was correct, couldn’t show that the job Stell held required him to apply that specialized knowledge. The court then ordered a trial.

8. Wrongly assuming all medical staff qualify for the professional exemption

Not all medical employees with advanced training and licenses meet the “learned profession” exemption, which allows employers to pay lawyers and doctors by the hour and still not pay them overtime. That blanket exemption applies only to lawyers who practice law and doctors who practice medicine, not other related professionals.

Many employers in the medical field assume that the exemption includes highly trained and licensed physician’s assistants and nurse practitioners, so they pay those employees on an hourly basis. But the first federal appeals court to consider the issue ruled that such classifications aren’t legal.

Case in point: Nurse practitioners and physician assistants in five states sued their employer, EmCare, after the company refused to pay them overtime. EmCare said the employees were hourly medical professionals who were exempt from overtime.

The Labor Department sided with the employees, saying nascent professionals such as nurse practitioners and physician assistants still had to be paid on a salary basis to be deemed exempt under FLSA rules.

A court agreed, saying those professions are still in need of protection against “the evil of overwork as well as underpay.”

Advice: The simple fix is to pay nurse practitioners, physician assistants and all other quasiprofessionals in the medical field who otherwise fit the “professional” exemption on a salary basis.

9. Jeopardizing exempt employees’ status if you pay them extra
Do you pay exempt employees extra for working extra hours? If you do, make sure you clearly indicate that you still consider the employees exempt. That way, should you stop making the payments, you haven’t created unreasonable expectations.

Never refer to the payments as “overtime”! Instead, clarify that they are bonuses paid to exempt employees.

The key is to make sure you have sound reasons to back up the employee’s exempt classification. Incorporate those reasons into the job description, and you’ll be able to defend your position if the employees balk at the removal of extra payments.

Case in point: When a nuclear power plant decided to save on labor costs by eliminating extra payments to technical writers it had already listed as exempt employees, the writers balked and sued. They alleged they were wrongly classified as exempt.

But the plan trotted out job descriptions and testimony that demonstrated the technical writers operated independently with little supervision. Although they had a set of guidelines to follow, the writers were free to come up with individual and novel solutions within those guidelines. The court concluded they were exempt under the FLSA’s administrative exemption.

10. Not ensuring store managers’ primary duty is management
Employers today are seeing a lot of lawsuits involving store managers, who often work 60 to 70 hours per week for a set salary. Since much of their time is spent working side-by-side with hourly staff, helping serve customers and cleaning up, these employees are claiming they’re nonexempt workers due overtime pay.

The key to avoiding such FLSA lawsuits: a careful analysis of managers’ actual job duties (not their titles).

For managers to be truly exempt, they must do more than work the floor. Their duties should include tasks that rely on discretion and independent judgment and are clearly related to management, not just serving customers.

But, as a recent ruling shows, exempt managers still can spend a good portion of their time performing tasks that look like hourly work, as long as their “primary” duty is management.

Case in point: Kevin Keevican and Michael Terrazas were exempt Starbucks store managers working between 55 and 70 hours per week.

They sued, alleging they should be non-exempt employees who were due overtime pay.
Both estimated they spent up to 80% of their time making drinks, running the register and cleaning. But they also were responsible for the overall success of the stores, plus they ordered inventory, hired other baristas and scheduled employees.

The court dismissed their cases, concluding that working side-by-side with their subordinates didn’t mean they, too, were automatically hourly employees. Their primary function was still management.

Commissioned finance managers exempt from overtime

If you’re a retailer and have commissioned employees on staff, it’s likely that those employees aren’t eligible for overtime pay.

Why? Such employees are covered by a long-standing FLSA rule (section 207(i)), which says that retail and service industry employees are exempt from overtime pay if they earn more than half of their compensation from commissions (and if their regular rate of pay is at least 1.5 times the minimum wage).

Case in point: Several finance and insurance (F&I) managers at three Oregon and Washington auto dealerships sued for overtime pay. Their incomes mostly came from commissions paid when they persuaded car buyers to buy extended warranties and insurance.

A lower court sided with the managers. But the 9th Circuit Court of Appeals ruled for the dealerships, citing the FLSA section that says commissioned employees at retail and service establishments aren’t eligible for overtime.

Store managers can meet executive exemption without constant on-site supervision of staff

The Labor Department recently issued an important opinion letter that clarifies the criteria that store managers must meet to qualify for the executive exemption under the FLSA.

Essentially, the government said that store managers can retain their exempt status (i.e., ineligible for overtime pay) even if they don’t physically supervise employees under their control on a regular basis. (That’s often the case when managers don’t work the same shift as employees they oversee.)

6 Compliance Tips
1. Adopt a safe-harbor policy

When the Labor Department rewrote the overtime regulations, it created a “safe harbor” defense for employers that unintentionally make improper deductions from exempt employees’ salaries. That provision allows you to correct improper-deduction mistakes without losing an employee’s exempt status. Prior to that change, a single mistake could have resulted in lost exempt status, overtime back pay and fines.
To use that defense, you must adopt a policy that bans improper deductions and provides an avenue to raise complaints.

The Labor Department offers this sample policy that you can (and should) adopt for your own organization. 

Sample Salary Basis Policy
The Fair Labor Standards Act (FLSA) is a federal law which requires that most employees in the United States be paid at least the federal minimum wage for all hours worked and overtime pay at time and one-half the regular rate of pay for all hours worked over 40 hours in a workweek.

However, Section 13(a)(1) of the FLSA provides an exemption from both minimum wage and overtime pay for employees employed as bona fide executive, administrative, professional and outside sales employees. Section 13 (a)(1) and Section 13 (a)(17) also exempt certain computer employees. To qualify for exemption, employees generally must meet certain tests regarding their job duties and be paid on a salary basis at not less than $455 per week. Job titles do not determine exempt status. In order for an exemption to apply, an employee’s specific job duties and salary must meet all the requirements of the Department’s regulations.

Salary Basis Requirement

To qualify for exemption, employees generally must be paid at not less than $455 per week on a salary basis. These salary requirements do not apply to outside sales employees, teachers, and employees practicing law or medicine. Exempt computer employees may be paid at least $455 on a salary basis or on an hourly basis at a rate not less than $27.63 and hour.
Being paid on a “salary basis” means an employee regularly receives a predetermined amount of compensation each pay period on a weekly, or less frequent basis. The predetermined amount cannot be reduced because of variations in the quality or quantity of the employee’s work. Subject to exceptions listed below, an exempt employee must receive the full salary for any workweek in which the employee performs any work, regardless of the number of days or hours worked. Exempt employees do not need to be paid for any workweek in which they perform no work. If the employer makes deductions from an employee’s predetermined salary, i.e., because of the operating requirements of the business, that employee is not paid on a “salary basis.” If the employee is ready, willing and able to work, deductions may not be made for time when work is not available.

Circumstances in Which the Employer May Make Deductions from Pay

Deductions from pay are permissible when an exempt employee: is absent from work for one or more full days for personal reasons other than sickness or disability; for absences of one or more full days due to sickness or disability if the deduction is made in accordance with a bona fide plan, policy or practice of providing compensation for salary lost due to illness; to offset amounts employees receive as jury or witness fees, or for military pay; or for unpaid disciplinary suspensions of one or more full days imposed in good faith for workplace conduct rule infractions (see Company Policy on penalties for workplace conduct rule infractions). Also, an employer is not required to pay the full salary in the initial or terminal week of employment; for penalties imposed in good faith for infractions of safety rules of major significance, or for weeks in which an exempt employee takes unpaid leave under the Family and Medical Leave Act. In these circumstances, either partial day or full day deductions may be made.
Company Policy

It is our policy to comply with the salary basis requirements of the FLSA. Therefore, we prohibit all company managers from making any improper deductions from the salaries of exempt employees. We want employees to be aware of this policy and that the company does not allow deductions that violate the FLSA.

What To Do If An Improper Deduction Occurs

If you believe that an improper deduction has been made to your salary, you should immediately report this information to your direct supervisor, or to [insert alternative complaint mechanism(s)].

Reports of improper deductions will be promptly investigated. If it is determined that an improper deduction has occurred, you will be promptly reimbursed for any improper deduction made.

2. If you reclassify an employee, do so with finesse.
Whenever you reclassify an employee as nonexempt, you’ll likely encounter one of two reactions:

· Some employees, especially those who view themselves as “management,” will view a reclassification as a demotion or an insult.
· Others may use reclassification to complain that they should have received overtime for as long as they’ve been employed.

To soften these reactions, consider “selling” reclassification by explaining that the organization has changed the way it compensates certain employees in an effort to recognize their contributions.

Draw the spotlight away from reclassifications by implementing them at the same time as other organization changes, such as new fringe-benefits programs.

In any event, don’t say the organization is changing a classification to comply with the wage-and-hour law. Doing this would effectively invite employee complaints.

3. How to avoid paying overtime to an employee who doesn’t satisfy one of the white-collar exemptions.
Although all your nonexempt employees must receive overtime pay whenever they work more than 40 hours in a workweek, you should be aware of two “loopholes.”

· Independent contractors. In some cases, it may be appropriate to reclassify employees as independent contractors, who are obviously not due overtime pay. Such a reclassification won’t be possible in most cases, but it’s worth looking into. Remember that titles don’t matter. What matters is whether the “economic realities” demonstrate that a worker may properly be classified as a contractor.

· Salaried, nonexempt. Many employers are unaware that some employees can be properly classified as “salaried nonexempt.”

Specifically, Labor Department rules say a nonexempt employee whose hours fluctuate week-to-week can be paid on a salary basis if an agreement exists between you and the employee that he or she will receive overtime pay equal to one-half his or her regular rate.

Using a “salary-plus-half-time” calculation, instead of the traditional calculation, means that the employee will earn less overtime pay. Indeed, under salary-plus-half-time calculation, an employee’s regular rate grows smaller for each hour worked beyond 40 hours a week.
4. Fine-tune your record-keeping
Beyond proper classification, simply keeping accurate records goes a long way toward compliance.
Under the FLSA, your record-keeping requirements for exempt employees differ from those for nonexempt workers. Because you don’t pay exempt employees by the hour, you should not track the exact number of hours they work on a daily basis. Doing so could make it seem to a wage-hour auditor that you are indeed basing pay on the number of hours worked, which might raise the question of whether the employee is truly exempt.

However, just because a worker is exempt doesn’t mean your company is freed from keeping records on him or her. For exempt employees, you should keep records that describe the work-week and the wages paid for that period.

Specifically, you should keep these records on exempt staff:

· Personal information, including name, home address, occupation, gender (for equal-pay laws), birth date for workers under age 19 (for child labor law) and the person’s workplace identification number.

· Time of day and day of week when the employee’s workweek begins

· Total wages paid each pay period

· Date of payment and the pay period covered by each payment

Your records for exempt employees can also track which days are used for sick days, vacation days or personal days.

Advice: The FLSA’s record-keeping rules are complex. Additional factors such as industry and type of work can come into play. To find more advice and read the pertinent federal regulations (29 CFR 516, subparts A and B), go to the record-keeping section of the Labor Department’s site at www.dol.gov/dol/topic/wages/wagesrecordkeeping.htm or call the agency’s FLSA hotline at (202) 693-0067.
5. If exempt status is in question, issue a ‘good-faith’ reply
If employees come forward to protest that you owe them overtime pay because they should truly be nonexempt, it pays to act fast and be able to show good cause why you classified them as exempt in the first place.
Your quick response may determine whether you’ll owe just the back overtime pay or double that amount. The FLSA allows employees to collect double (or “liquidated” damages unless you can show your mistake was made in good faith and you honestly intended to classify the employee correctly. Plus, you may be on the hook for attorneys’ fees.

To head off such complaints, host an annual classification review. Have a team compare all employees’ job descriptions (and actual duties) against the FLSA exemption regulations.

(Note: Some states set their own rules, Get a legal opinion if you’re stumped about an employee’s status.)

If any positions should be switched to hourly, make the change as soon as possible and start paying overtime. Then, do your best to calculate what you own for past unpaid overtime.

Bottom line: If an employee files an overtime suit, your annual classification audit would likely be enough proof of your good-faith efforts to ward off double damages.

6. If you have doubts about how to classify employees, education yourself
You can request an opinion letter from the Labor Department. If you make the request before anyone questions your classification and provide the agency with all relevant information, chances are the court will say you acted in good faith. Learn more at www.dol.gov/esa/whd/opinion/opinion.htm.

Also, have an experienced attorney review your job descriptions to make sure you haven’t made any obvious errors. It’s another way to show good faith.

Case in point: Rahaman Khan worked for IBI Armored Service on the company’s truck dock. IBI classified Khan as exempt under an obscure exception to the FLSA that excludes from the law some dockworkers who load trucks. Instead, they are regulated under the Motor Carrier Act, which doesn’t require overtime pay.
Khan sued for unpaid overtime, claiming he wasn’t really a “loader,” the exempt category. Khan and IBI agreed that if he was covered by the FLSA, he was entitled to $7,744 in unpaid overtime. 

The court concluded that Khan was not a loader because his actual duties did not involve getting on trucks and placing cargo. IBI couldn’t show that it relied on expert opinions, Labor or Transportation Department guidance or anything other than its own assertion that Khan was exempt.

In such cases, wrote the judge, “double damages are the norm.” It ordered IBI to pay Khan $15,488. (Khan v. IBI Armored Services, No. 1:04-CV-762, ED NY).

Frequently Asked Questions

The revamped FLSA regulations have sparked many questions among HR professionals and business owners. Here’s a sampling of typical worker-classification questions, answered by employment law attorneys.

Are hourly bonuses OK for salaried employees?

Q I employ a physical therapist on a salaried basis, making her an exempt professional employee. Can I pay her an hourly bonus without causing her to lose the exempt status?
A Yes. The FLSA permits an employer to pay an hourly bonus to a salaried employee without jeopardizing the employee’s exempt professional status so long as the employer continues to pay her salary.

Let’s say you pay her a salary of $500 per week as your physical therapist. If you are so inclined, you are permitted to give her another $500 cash in addition to her paycheck, but you can’t give her a $1,000 tip in lieu of her normal salaried paycheck.

Bonuses such as you suggest may be a good way to pay exempt employees who travel on business, too. While hourly employees are entitled to their hourly rate for some travel time, exempt employees are not—they have to work as long as it takes to get the job done, and that includes traveling to and from a business meeting or event. But paying extra for travel may ease the sting. Follow the same rules outlined above to avoid problems with the Labor Department.

Before you open your wallet, however, check applicable state laws to make sure you’re not violating your state wage-and-hour laws.
Does exemption class matter for part-time employees?
Q Does the salary threshold of $455 a week (under which employees are automatically eligible for overtime) hold true even if the person works par time, say one or two days a week? We have employees who meet the professional exemption, but they work part time and wouldn’t reach the $455 threshold.

A If an employee works only one or two days per week, he or she probably won’t ever work more than 40 hours in any week. So, it doesn’t really matter whether you treat part-timers as exempt or nonexempt for overtime purposes.

But what if your part-timer, who is clearly exempt, occasionally works more than 40 hours in a week? In such cases, you have two choices: First, you could simply pay the part-time employee at a time-and-half rate for all hours worked beyond 40 for that week. Second, you could rely on Labor Department rules that say exempt status is determined on a week-by-week basis, and pay that employee a salary for the week. Your choice will likely be motivated more by employee morale than the legal requirements.

Can we legally convert all employees to nonexempt?
Q For years, we’ve always had salaried employees. But we have many employees who always come in late and leave early. That’s hard to track. We’re thinking of making them hourly employees and getting a time clock. If I make them all hourly employees, I know that I have to pay overtime, but it might be worth it. Can I legally change their status from exempt to hourly, or are some employees required to be salaried?

A No law prevents you from converting all your employees to hourly, nonexempt status. However, on top of the additional overtime costs you’d face, we anticipate that an across-the-board change would create a morale problem, too.

Indeed, many employees are disappointed when they’re converted from salaried to hourly status. Those employees aren’t focused on the overtime dollars. Instead, they view themselves as “professionals” and think of overtime as something for “less valuable” employees.

Does extra holiday pay endanger exempt status?

Q Our company policy says employees who work on holidays are paid time-and-a-half. If an exempt employee works on a holiday, can I pay him time-and-a-half?

A You may pay exempt employees additional compensation for hours worked beyond their standard workweek without affecting their exempt status. So, you can pay more for holiday work. The extra pay doesn’t have to be time-and-a-half. It can be straight time, half time or a flat sum.

Keep in mind, however, that in borderline cases the Labor Department may view extra compensation as a factor in deciding whether a worker is truly exempt. Paying the worker exactly as you do a nonexempt employee, on an hour-for-hour basis, weighs against any exempt status.
Comp time for exempt workers: Is this a slippery slope?

Q Is it legal to give our full-time, salaried employees extra time off from work due to meetings and extra workload responsibilities?

A Technically yes, but be careful. If someone is a bona fide exempt employee, giving him or her extra time off or extra compensation for extra work won’t, by itself, violate the salary basis test. However, it may be used against the company to show that the employee’s compensation is really tied to hours, not a predetermined fixed salary. And this risks the employee’s exempt status.

If you do give extra time off to exempt employees, make sure it’s not an hour-for-hour swap. It’s better, for example, to give them an extra day off per month, regardless of the amount of extra work that month.

Should we track hours of straight-commission workers?

Q We have mechanics who work on a straight commission basis. Do we need to track their hours?

A Federal wage-and-hour law requires you to keep written records of hours worked for all nonexempt employees. Just because your mechanics are paid straight commissions doesn’t convert them to exempt status. In fact, it’s likely that your mechanics are nonexempt and that you’re required to maintain records of their hours worked and pay them overtime for all hours above 40 per week.
While employers aren’t required by law to keep hours-worked records for exempt employees, many employers—for productivity or other business reasons—nevertheless do so. Nothing in the law prevents you from requiring all employees (exempt and nonexempt) to record their hours worked by punching a time clock or maintaining a time sheet. Just make sure you don’t base exempt employees’ compensation on those hours.

Is a mandatory 45-hour week allowed for exempt staff?

Q What are the legal ramifications of requiring all employees to work a minimum of 45 hours a week (nine hours a day)? Everyone in the office is an exempt employee.

A Do you really believe that everyone in your office is exempt?

First, you should conduct an internal wage-and-hour audit to determine which of your employees are truly exempt.

Job titles alone don’t hake employees exempt. Exempt status hinges on whether an employee actually performs exempt job duties and receives a bona fide salary.

Don’t put this off? Your potential liability may be growing each day because the Labor Department can force you to cough up unpaid overtime going back three years.

If all your employees are truly exempt, you can require such employees to work nine hours a day. However, if you find that some should be nonexempt (hourly) employees, make sure to pay them overtime at one-and-a-half times their regular rate whenever they work more than 40 hours in a workweek.
Can we change the status of an hourly ‘working’ supervisor?

Q We have an hourly worker who oversees both the maintenance and housekeeping departments and supervises two employees. In this job, he has the authority to hire and fire, but he’s also a “working” supervisor who performs maintenance in and around the property. Can his status be changed to salary/exempt?

A Depending on the circumstances, a working supervisor may or may not qualify for the executive exemption. Under Labor Department regulations, an executive has the primary duty of managing the business (or part of it) and regularly directs the work of two or more employees. As a rule of thumb, an employee’s “primary duty” is the duty that he spends more than 50% of his time performing.

However, “primary duty” isn’t always a time test, as a recent case proved. A court will also look at the importance of his managerial duties compared with his other duties, his freedom from supervision and how much discretion he exercises on the job.

Can we require salaried staff to make up lost time?

Q We’re a small company (fewer than 20 employees) and don’t keep time sheets. Our entire staff is salaried. We expect employees to make up personal time and sick time (neither of which affects their vacation time or holiday time). Are we wrong to expect that if a salaried employee takes two hours for a doctor’s appointment, he or she should make up that time later?

A We suspect that you have some serious FLSA violations. First, it’s unlikely that every employee on your payroll is truly exempt from the overtime rules. Second, while your “make-up-time-lost” policy may not violate the FLSA regulations on its face, it clearly suggests that you tie employees’ pay to hours worked (i.e., that your employees are not paid on a salary basis and so do not qualify for exempt status).

We suggest that you contact a good labor lawyer ASAP.
Are exempt workers entitled to unlimited sick leave?

Q Our company gives eight hours of sick leave per month to nonexempt employees. We’ve been told that, under the FLSA, exempt employees are to be paid whenever they are sick. So our exempt employees have virtually an unlimited sick-leave balance. Is this a correct way to interpret the FLSA? Should we have some type of sick-leave accrual and tracking for our exempts?

A Exempt employees should not have unlimited sick leave. Your company can make pay deductions for sickness absences of a day or more as long as you have a policy that provides compensation for the loss of salary due to sickness.

So if an employee is absent for a day or more due to sickness, dock the exempt employee’s salary for that absence and take time from the employee’s sick-leave “bank” to cover it. If that worker uses up her accrued sick leave, you can deduct additional absences from her salary.

Note: You can deduct from an exempt employee’s salary when she’s absent for a full day or more for personal reasons other than sickness. But the general rule for private employers is that the FLSA doesn’t allow any reduction in pay or docking for partial-day absences, whether or not it’s for illness.
Self-Audit: Test Your Compliance

To be considered exempt from overtime, an employee must generally be paid on a salary basis and his or her job duties must meet the Labor Department’s standards for one of the exemption categories discussed below.

Use this self-audit to test whether you’re properly classifying workers as exempt.

Executive Employee

Answer the following questions to determine whether you’ve misclassified a worker as an exempt executive:














Don’t












Yes
No
Know

1. Is the employee’s primary duty managing the enterprise or a department

or subdivision of the enterprise?






O
O
O

2. Does the employee customarily direct the work of two or more other

employees or their equivalent?






O
O
O

3. Does the employee have the authority to hire or fire, and do his or her

recommendations carry significant weight if unauthorized to make the 

final decision?








O
O
O

4. Is the employee paid the equivalent of at least $455 per week on a

salary basis?








O
O
O 

If you answered “No” to any of these questions, you may have misclassified the worker as an exempt executive.
Note: If the employee is at least a 20% owner of the business and meets requirements #1 and #2 above, he or she need not meet the salary requirement in #4 or the authority requirement in #3.

Administrative Employee

Answer the following to determine whether a worker is misclassified as an exempt administrative employee:













Don’t











Yes
No
Know

1. Is the employee’s primary duty performing office or nonmanual

directly related to the management or general business operations

of the employee or the employer’s customers?



O
O
O

2. Does the employee exercise discretion and independent judgment

with respect to matters of significance? That is, does he or she 

evaluate and compare possible courses of action and then make a

decision or recommendation after considering the various 

possibilities?







O
O
O

3. Is the employee paid the equivalent of at least $455 per week on

a salary basis?







O
O
O

If you answered “No” to any of these questions, the employee may be misclassified as exempt administrative.

Learned Professional Employee

Answer the following to determine whether a worker is misclassified as an exempt learned professional:













Don’t











Yes
No
Know

1. Is the employee’s primary duty to perform work requiring

knowledge of an advanced type in a field of science or

learning customarily acquired by a prolonged course of

specialized intellectual instruction?




O
O
O

2. Is the advanced knowledge obtained by completing an

academic course of study resulting in a four-year college

degree or leading to certification?





O
O
O

3. Is the employee paid the equivalent of at least $455 per

week on a salary basis?






O
O
O

If you answered “No” to any of these questions, the employee may be misclassified as an exempt learned professional. Exception: Those who’ve completed the educational requirements for a law or medical degree need not meet the minimum salary requirement. Also, teachers need not be certified or meet the minimum salary requirement to qualify as learned professionals.
Creative Professional Employee

Answer the following to determine whether a worker is misclassified as an exempt creative professional:













Don’t











Yes
No
Know

1. Is the employee’s primary duty to perform work requiring invention,
originality or talent in a recognized field of artistic endeavor such as

music, writing, acting and the graphic arts?



O
O
O

2. Does the work require more than intelligence, diligence and

accuracy (i.e., does it require “talent”)?




O
O
O

3. Is the employee paid the equivalent of at least $455 per week

on a salary basis?







O
O
O

If you answered “No” to any of these questions, you may have misclassified a worker as an exempt creative professional

Computer Professional

Answer the following to determine whether a worker is misclassified as an exempt computer professional:













Don’t











Yes
No
Know

1. Is the employee paid at least $455 per week on a salary or fee

basis or, if paid hourly, at a rate of not less than $27.63 per hour?
O
O
O

2. Is the employee’s primary duty:

· Application of system analysis techniques and procedures,

including consulting with users, to determine hardware, 

software or system functional specifications; or


O
O
O

· Design, development, documentation, analysis, creation,
testing or modification of computer systems or programs,

including prototypes, based on and related to user or system

design specifications; or





O
O
O

· Design, testing, documentation, creation or modification

of computer programs related to machine operating 

systems; or






O
O
O

· A combination of the aforementioned duties requiring the

same level of skills?





O
O
O

If you answered “No” to #1 or were unable to answer “Yes” to any parts under #2, you may have misclassified the worker as an exempt computer professional.

Outside Sales Employee

To determine whether a worker has been misclassified as an exempt outside sales employee, answer the following questions:













Don’t











Yes
No
Know

1. Is the workers’ primary duty making outside sales?


O
O
O
2. Does he or she regularly work away from the company’s

place of business?







O
O
O

3. Does the worker sell tangible or intangible items, such as goods,

insurance, stocks, bonds or real estate, or obtain orders or

contracts for services or the use of facilities?



O
O
O

If you answered “No” to any of these questions, you may have misclassified the worker as an example outside sales employee.
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